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Joint Ventures 


Tue COURTS have had occasion, 
from time to time, to consider joint 
undertakings by two or more parties, 
and these have been variously referred 
to as “joint ventures,” “joint adven- 
tures” or “joint enterprises.” 


There appears to be a lack of deci- 
sions involving the necessity of the 
qualification of a corporation which is 
a party to a joint venture. Usually, 
where two foreign corporations are in- 
volved in a joint venture and one enters 
a state to do the actual work, while the 
other merely furnishes the funds to 
the active corporation, making payment 
outside the state in which the work is 
to be done, counsel has been found to 
take the view that qualification only of 
the active corporation should be ex- 
pected. Likewise, where there is a joint 
venture between a corporation and an 
individual or individuals, the extent of 
the activities of the corporation with 
respect to the foreign state would be 
examined in determining whether qual- 
ification would be required. 


In other words, the agreement which 
gives rise to the “joint venture” creates 
no new entity or other like concept 
which is to be governed by a separate 
body of law, as would be true in the 
case of a partnership agreement. The 
agreement merely remains an agree- 
ment to act in concert—to do certain 
things together—and the parties are 
treated under the law as individuals or 
corporations, as the case may be. 


Just as there is a lack of decisions 
concerned with the necessity of the 
qualification of a corporation which is 
a party to a joint venture, there is a 
scarcity of cases dealing with the power 


of a corporation to engage in a joint 
venture. 


The New York Supreme Court, Ap- 
pellate Division, has said: 


“There is nothing inherently il- 
legal in a corporation entering into 
a joint venture, when such venture 
does not deviate from the business 
for which it was organized.” (Red 
Robin Stores v. Rose, 84 N. Y. S. 2d 
685, 689.*) 


Under the federal income tax law and 
the income tax laws of some states, a 
joint venture may be regarded as a 
partnership for tax purposes. Generally, 
however, the state law, or what there 
is of it with respect to joint ventures 
which involves corporations, remains 
largely uncrystallized, there being little 
or nothing on the subject available in 
most states. 


*Other decisions concerned with one or 
more facets of a joint venture include: 
Memphis Natural Gas Co. v. Beeler et al., 
315 U. S. 649, 62 S. Ct. 857; Manacher v. 
Central Coal Co., Inc. et al., 131 N. Y. S. 
2d 671; Jackson v. Hooper, 76 N. J. Eq. 
592, 75 Atl. 568, 570; Brady v. Erlanger, 
149 N. Y. S. 929; Boag v. Thompson, 203 
N. Y. S. 395; Marston v. Gould, 69 N. Y. 
220; Pierce v. Pierce, 2 N. Y. S. 2d 641, 
affirmed 280 N. Y. 562, 20 N. E. 2d 15. 





DELAWARE 


Plaintiffs ruled entitled, under statute, to attack 
the issuance of certain shares to the defendants, 
under circumstances where plaintiffs were equitable 
shareholders prior to the issuance of those shares. 


Sec. 327 of Title 8, Delaware Code, pro- 
vides: “In any derivative suit instituted 
by a stockholder of a corporation or- 
ganized under the laws of this state, it 
shall be averred in the complaint that 
the plaintiff was a stockholder of the 
corporation at the time of the trans- 
action of which he complains or that 
his stock thereafter devolved upon him 
by operation of law.” The issue, as 
stated by the Chancellor, was: “When 
shares are authorized to be issued, for 
purposes of applying the statute, is the 
‘transaction’ complete when a resolu- 
tion of authorization is passed or when 
the certificates are issued?” After a 
consideration of the statute and prior 
decisions, the court concluded that 
“where the issuance of stock is author- 
ized and where certificates are presum- 
ably to be issued therefor at once, and 
that is the very action under attack, the 
transaction is not complete for pur- 


poses of applying 8 Del. C. Sec. 327 
until the certificates are issued.” Plain- 
tiffs, having been equitable sharehold- 
ers prior to the time the shares in dis- 
pute were issued to the defendants, al- 
though they had been authorized by 
resolution several years prior thereto, 
the Court ruled that the plaintiffs were 
entitled to attack the transaction in- 
volving those shares. 


Maclary et al. v. Pleasant Hills, Inc. et 
al, Court of Chancery, New Castle 
County, December 6, 1954. William 
Poole of Berl, Potter & Anderson and 
Abraham Hoffman, for plaintiffs. Al- 
bert W. James and Henry van der Goes 
of Morris, James, Hitchens & Wil- 
liams, for individual defendants. Ed- 
ward W. Cooch, Jr., for the defendant 
corporation Pleasant Hills, Inc. Com- 
merce Clearing House Court Decisions 
Requisition No. 524433. 


Upon dissolution, two remaining classes of stock 

ruled not entitled to share equally in surplus assets, 

where charter provided for payment of par value 
to one class before payment to the other. 


“In October, 1954, Delaware Rayon 
Company was dissolved and trustees in 
dissolution were appointed to wind up 
the affairs of the company. The trus- 
tees filed a petition and report setting 
forth a liquidation plan, which was set 
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down for hearing on objections and ex- 
ceptions. Certain A stockholders have 
objected. The capital structure of Dela- 
ware Rayon Company originally con- 
sisted of authorized stock as follows: 
4,500 shares of preferred stock of the 
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par value of $100. per share, 150,000 
shares of Class A stock of the par 
value of $15. per share and 150,000 
shares of Class B stock of the par 
value of $15. per share.” At dissolution, 
the outstanding capital of the company 
consisted of 88,000 shares of Class A 
and 54,500 shares of Class B stock, all 
of the preferred stock having been re- 
deemed and retired. The corporate 
charter, after making provision for the 
payment of dividends on the different 
types of stock, contained the following 
liquidation clause: “In case of liquida- 
tion or dissolution of the company, 
after the payment of the full par value 
of the preferred stock, as hereinbefore 
provided, the holders of the Class A 
stock shall be entitled to receive cash 
to the amount of the par value of their 
Class A stock before any payment in 
liquidation is made to the holders of 
the Class B stock.” 


The trustees contended that the A 
stock, after receiving its preferential 
payment of $15. per share on liquida- 
tion was to receive nothing additional 
if there were then remaining assets. 
The objecting A stockholders insisted 
that in the absence of any provision to 
the contrary, the rights of stockholders 
were equal, and that the remaining sur- 


NEW YORK 


plus assets were to be distributed 
ratably between the A and B stock- 
holders after payment of $15. per share 
to the holders of each class of stock. 
The Court of Chancery, New Castle 
County, concluded: “In the case at bar. 
the provision giving the Class A hold- 
ers cash to the amount of the par value 
of their stock before any payment in 
liquidation is made to the holders of 
Class B stock is clearly exhaustive. It 
can mean nothing other than that Class 
A stock shall have its $15. par prefer- 
ence on liquidation and nothing more. 
The remaining assets of Delaware 
Rayon Company, such as they are, 
must be distributed among the holders 
of Class B stock.” 


Mohawk Carpet Mills, Inc. v. Delaware 
Rayon Company, Court of Chancery, 
New Castle County, December 17, 1954. 
William S. Potter and John P. Sin- 
clair of Berl, Potter & Anderson of 
Wilmington and Coleman Taylor of 
Amsterdam, New York, for trustees in 
dissolution of Delaware Rayon Com- 
pany. William H. Foulk and Robert 
H. Wakefield of Wilmington and Na- 
than Kosseff of New York, New York, 
for certain objecting Class A share- 
holders. Commerce Clearing House 
Court Decisions Requisition No. 526073. 


Where stockholder’s presence at meeting was to 

confirm his proxy, rather than revoke it, corpora- 

tion was held to have no basis to refuse recognition 
of proxy agents. 


The petitioner, a stockholder, made ap- 
plication to the Supreme Court, Special 
Term, N. Y. County, Part I, to annul 
a special meeting of stockholders and 
to set aside the election of directors 
held at such meeting. The corporation 
refused to permit the petitioner’s proxy 
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agents to attend and participate in the 
meeting because the petitioner himself 
was physically present. The court ruled 
that where the stockholder’s physical 
presence at the meeting was for the 
purpose, among others, of confirming 
rather than revoking the proxy there 
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was no basis for refusing recognition of 
the stockholder’s representatives. The 
motion was granted. 


In the Matter of the Petition of Mana- 
cher, 133 N. Y. S. 2d 265. Gainsburg, 
Gottlieb, Levitan & Cole of New York 


City, for petitioner (Samuel Gottlieb: 
and Harry Giesow of New York City, | 
of counsel). Kadel, Wilson & Potts of” 
New York City, for Central Coal Co,” 
Inc. (David M. Potts and W. Philip” 
Van Kirk of New York City, of coun- 
sel). 


Reduction in par value of preferred stock ruled a 
“reclassification” adversely affecting shareholders 
and entitling them to vote on amendment. 


Plaintiff stockholders brought this rep- 
resentative action for a declaratory 
judgment under Sec. 440, Civil Practice 
Act, with respect to a reduction of par 
value of preferred shares of stock in de- 
fendant corporation from $100. or $50. 
to $10. The New York Supreme Court, 
Special Term, New York County, Part 
III, observed that “the decision of this 
representative action for a declaratory 
judgment largely depends on whether a 
reduction of the par value of shares of 
stock is a classification or reclassifica- 
tion within the meaning of subdivision 
3 of Section 35, Stock Corporation Law. 
An analysis of the subdivision con- 
vinces the Court that such an amend- 
ment is a reclassification of shares.” 


After an examination of the statute, 
the court concluded: “The reduction of 
par value of the preferred shares from 


$100. or $50. to $10. necessarily results 
in the holders of the preferred shares 
receiving only $10. per share in satis- 
faction of their priority right on any 
liquidation of the corporation. The pre- 
ferred shareholders are therefore ad- 
versely affected by such reduction of 
par value and consequently they have 
the right under Section 51, Stock Cor- 
poration Law, to vote on such an 
amendment. The plaintiffs are entitled 
to a judgment declaring the right of 
the preferred shareholders to vote on a 
reduction of par value of their shares.” 


Sterling et al. v. 16 Park Avenue, Inc., 
et al., 132 N. Y. S. 2d 921. Rosston, 
Hort & Brussel of New York City for 
plaintiffs. Sidney Pepper (Dewitt, Pep- 
per & Howell) of New York City, for 
defendants. 





foreign corporations 


FLORIDA 


Service on Secretary of State as agent for un- 

licensed foreign corporation upheld, where per- 

formance of contract with corporation’s local cus- 
tomers could take place only in Florida. 


Service upon petitioner corporation was 
effected upon the Secretary of State 
under Sec. 47.16, F.S. A. The company 
contended the service was invalid on 
the ground that it had never engaged 
in a business or business venture in 
Florida. The Supreme Court of Flor- 
ida, however, upheld the service, upon 
evidence that the company, authorized 
to operate a collection agency, with its 
only offices in Ohio, through local 
brokers, contracted to carry out the 
company’s “credit indemnity plan,” to 
insure the collection of the customers’ 
delinquent accounts receivable. The ar- 
rangements included the furnishing of 
form letters to be sent by the customer, 
supplemented, if ineffective, by letters 
sent to the delinquent accounts by the 
petitioner company from Ohio, de- 


NEW YORK 


manding payment on behalf of the 
creditors. No Florida agents were em- 
ployed to process the accounts. 


The court concluded that it would be 
“utterly unrealistic’ to suppose that 
any effective performance under the 
contract could take place other than in 
Florida, where the debtor and creditor 
were located, and regarded the com- 
pany as having engaged in a business 
or business venture within Florida and 
that it was amenable to suit there. 


State ex rel. Guardian Credit Indem- 
nity Corp. v. Harrison et al., 74 So. 2d 
371. John G. Early of Sarasota and 
Weldon G. Starry of Tallahassee, for 
petitioners. Dexter & Conlee of Sara- 
sota, for respondents. 


Borrowing of money by unlicensed foreign com- 

pany from local factoring firm, and maintenance 

of local residences and individual offices by stock- 

holders, ruled not doing of business by corporation 
so as to subject it to service of process. 


Defendants, who moved to set aside the 
service of summons and complaint upon 
them, were unlicensed. Pennsylvania 
corporations whose business consisted 
of operating a sand and gravel pit in 
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Pennsylvania. There was no denial that 
they did all of their buying and selling 
there, and had their bank account, of- 
fice and local counsel there. In grant- 
ing the motion and holding that it had 
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no jurisdiction over the corporate de- 
fendants, the New York Supreme Court, 
Special Term, Part I, observed: “The 
fact that their stockholders reside in 
New York and have individual offices 
here does not aid the plaintiff nor does 
the fact that they borrow money from 
a New York factoring firm in which 
they have no interest.” The court con- 


cluded that all of the business of the | 
defendant corporations was done locally 


by them in Pennsylvania. 


Birnbaum v. Falls Building Material 4 


Corporation, New York Supreme Court, 
Special Term, Part I, 138 N. Y. L. J., 
No. 8, p. 3. Commerce Clearing House 
Court Decisions Requisition No. 520933. 


Service of process upon alleged managing agent 
of unlicensed foreign corporation set aside, where 
it was not shown that service had first been at- 
tempted to be made upon an officer of the company. 


The defendant corporation appeared in 
the Supreme Court, Cayuga County, 
solely to move that service of summons 
against it, effected upon a representa- 
tive of the company, be set aside. In 
its affidavit, the corporation set forth 
‘that it was a foreign corporation not 
licensed to do business in New York, 
and that service of process made upon 
its representative was not made upon a 
managing agent of the corporation 
within the meaning of subdivision 3 of 
Section 229 of the Civil Practice Act. 
The court noted that the plaintiff’s an- 
swering affidavit did not show that any 
attempt was made within the state to 


PENNSYLVANIA 


locate any of the officers specified in 
subdivisions 1 and 2 of Section 229, that 
is, upon a regular officer of the corpora- 
tion, or a person or public officer desig- 
nated to receive service by a certificate 
filed in the Department of State. In 
granting the defendant’s motion to set 
aside service, the court ruled that, under 
the circumstances, service of process upon 
a managing agent would not be suffi- 
cient service under Section 229. 

Red Star Express Lines of Auburn, Inc. 
v. Strick Co., 133 N. Y. S. 2d 147. Glea- 
son & Doyle of Auburn, for plaintiff. 
Hancock, Dorr, Ryan & Shove of Syra- 
cuse, for defendant. 


Unlicensed foreign corporation ruled amenable to 
service of process where local activities involved 
more than mere solicitation of orders. 


In the United States District Court, 
E. D. Pennsylvania, the defendant cor- 
poration moved to dismiss the suit on 
the ground that it was not amenable to 
service of process in Pennsylvania. The 
defendant, a Connecticut corporation, 
had its plant in Connecticut and its 
principal office in New York City. It 


was not licensed to do business in 
Pennsylvania. However, a salaried dis- 
trict manager, supervising seven tech- 
nicians paid by the corporation, was 
maintained in Philadelphia. The mana- 
ger solicited orders in five states which 
were then forwarded to New York for 
approval. A telephone answering serv- 
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ice to handle its substantial business in 
the Philadelphia area was maintained 
and the service rental was paid by the 
corporation. The defendant also gave 
instructions regarding the use of its 
products in a local school classroom. 
Orders were taken from retailers and 
turned over to the company’s local dis- 
tributors for processing. 


The Federal Court applied the rules 
on doing business laid down by the Su- 


TEXAS 


preme Court of Pennsylvania and held 
that the service was valid and that this 
was a “solicitation plus” case. 


Convery et al. v. Clairol, Inc., 123 F. 
Supp. 29. Charles E. Dougherty, 
Dougherty, Thompson & Wilson of 
Philadelphia for plaintiffs. Howard R. 
Detweiler and Frank R. Ambler of 
Philadelphia for defendant. 


Service of process set aside where made on manu- 


facturer’s representative soliciting orders for inter- 


state shipments into state. 


Defendant Missouri corporation was 
successful in the Federal District Court 
for the Northern District of Texas in 
having service of process upon it 
quashed, where made upon a manufac- 
turer’s representative who acted for it 
in Texas and ten other states, as well 
as for ten other manufacturers, in so- 
liciting orders. These were sent to Mis- 
souri for approval and the goods then 
shipped from that state to the jobber in 
Texas who ordered them. 


Upon appeal, the United States Court 
of Appeals, Fifth Circuit, noted that 
the manufacturer’s representative had 
no authority beyond the obtaining of 
orders and observed: “It has been con- 
sidered settled in Texas and generally 
elsewhere that mere solicitation of or- 
ders in a state, followed by shipment of 
goods into the state, does not constitute 
the doing of business which subjects 
the corporation to the service of proc- 
ess therein.” The court remarked that 
every case which has passed upon the 
question “has declared that something 


more than the mere solicitation of or- 
ders for goods to be shipped into a state 
is necessary in order to make a foreign 
corporation amenable to service of 
process in the state and ‘it is this extra 
quantum of activity which constitutes 
doing business so as to render it so 
amenable.’” In affirming the judgment 
in favor of the defendant corporation, 
the court observed that the person 
served “was nothing more than a manu- 
facturer’s representative and a solicitor 
of orders and that he did none of the 
things of a local nature which are re- 
quired, and have been held, to be suf- 
ficient to bring a foreign corporation 
into the state for service.” 


Robbins v. Benjamin Air Rifle Com- 
pany, 209 F. 2d 173. Jesse E. Martin, 
Elvin E. Tackett and Martin & Moore 
of Ft. Worth, for appellant. Royal H. 
Brin, Jr., (Strasburger, Price, Kelton, 
Miller & Martin, of counsel), of Dallas, 
for appellee. Commerce Clearing House 
Court Decisions Requisition No. 507743. 





If process is served on the company through its statutory agent or 
office in a state in which CT represents, you may be sure: 
@ The service will get careful, immediate attention. 


® Notice of the service will be forwarded to the individual 
or address designated by counsel. His instructions will 


be followed exactly. 


@ Special, emergency situations, should they arise, will 
be weighed and handled by men of long experience in 
the intricacies of service of process. 


CT representatives have an average experience of thirty years each. Some 
been serving CT System users for more than half a century. 


That alone provides you with sixteen-ounces-to-the-pound protection. But 


more. 


Backing these men up is the system which CT has developed out of six de 
of day-to-day, on-the-spot experience with such matters. Through this 
any CT representative in any state can tell, at a glance, how each particul 
of process should be forwarded, and to whom. That assures you of spee 
well as experiencéd protection of your interests. 


And statutory representation for the company by such agents obviates th 
of any break in representation, through the agent’s removal, resignation, 
fer, death or other contingency — so easy to happen when the designated 
are a company’s employees, or other individuals to whom the duties of st 

representation are but a minor side issue. 


Don’t wish you had been protected! With CT representation, you are suré, 
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taxation 


KENTUCKY 


In allocation of income of company doing business 

within and without Kentucky, receipts from sales 

procured through offices in other states ruled not 
assignable to Kentucky. 


The Kentucky Department of Revenue 
appealed to the Court of Appeals of 
Kentucky from a judgment which voided 
an additional income tax assessment 
against the defendant. The question in- 
volved the proper allocation of busi- 
ness income to the state. The defend- 
ant, having executive offices, production 
plant and principal warehouses in Ken- 
tucky, contended that receipts from 
orders procured from buyers in other 
states through its sales offices, agencies 
or places of business located outside the 
state should not be assigned to Ken- 
tucky. The additional assessment made 
by the Department of Revenue was 
upon the basis that the predominant 
elements of the sales transactions took 
place in Kentucky. The controlling 
statute was KRS 141.120 which pro- 
vided for allocation of sales receipts of 


NEW YORK 


corporations doing business within and 
without the state to the office where 
receipts were “chiefly negotiated.” The 
court ruled that the lower court prop- 
erly construed the statute in not as- 
signing to Kentucky the receipts from 
sales procured by sales representatives 
operating out of offices, agencies or 
places of business maintained by the 
corporation outside of Kentucky. 


Allphin v. Glenmore Distilleries Co.* 
270 S. W. 2d 168. Squire N. Williams, 
Jr. and William E. Scent of Frankfort, 
for appellants. J. H. Gold of Louisville, 
for appellee. Elmer G. Davis, Jr, 
amicus curiae. 


*The full text of this opinion is 
printed in the State Tax Reporter, Ken- 
tucky, page 10,004. 


Increase of New York City gross receipts tax allo- 

cation percentage to 3344%, under circumstances 

where average of three-factor formula was smaller, 
ruled improper. 


A New York City gross receipts tax 
regulation relating to allocation of 
gross receipts to New York City pro- 
vides that where the average of the per- 
centages of property, wages and re- 
ceipts allocable to the city is less than 


33%4%, it shall be increased to 334%. 
Petitioner’s computations under the 
three-factor formula for the years in 
question were less than this percentage 
in each instance and the percentages were 
raised to meet the 334%4% minimum. 
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The Court of Appeals of New York, 
in dealing with this minimum, con- 
cluded: “We hold that the Comptroller 
in using such minimum figures acted 
arbitrarily and out of harmony with the 
declared legislative purpose of taxing 
only that part of the interstate receipts 
which is properly attributable and al- 
locable to the doing of business in the 
City. In setting up minimum figures 
no attempt at approximation has been 
made by the Comptroller.” 


Gulf Oil Co. v. Joseph,* 307 N. Y. 342, 
121 N. E. 2d 360. Matthew S. Gibson 
of New York City, for appellant. Adrian 
P. Burke, Corp. Counsel (Bernard S. 
Sherris and Stanley Buchsbaum, of 
counsel) of New York City, for re- 
spondent. (Appeal filed in the Supreme 
Court of the United States, December 9, 
1954; Docket No. 471.) 


*The full text of this opinion is 
printed in the State Tax Reporter, New 
York, page 28,195. 


New York City gross receipts tax ruled not appli- 

cable to interstate transactions involving process- 

ing of goods in another state, coupled with certain 
related activities locally. 


The question concerned the application 
of the New York City gross receipts 
tax, imposed on apportioned gross re- 
ceipts for the privilege of doing busi- 
ness in the city to a New Jersey cor- 
poration which rendered printing and 
dyeing services at plants in New Jer- 
sey to customers having mills in New 
England and elsewhere. After process- 
ing in New Jersey, the goods of the 
customers were reshipped upon their 
instructions, the reshipment being in 
part to New York City or to places 
outside New York State. The bulk of 
the direct customers were in New York 
City, 95% of the total billings being to 
customers having offices in that city. 
Orders for processing were received 
only in New Jersey and California, 
where they were accepted or rejected. 
A plant was also maintained in Cali- 
fornia. The company owned a building 
in New York City from which it serv- 
iced its accounts by advice, sales pro- 
motion, advertising and claim handling. 


The New York Supreme Court, Ap- 
pellate Division, First Department, 
tuled that the tax did not apply, re- 


marking: “The activities of Dye Works 
are exclusively in interstate commerce, 
and the incidental services rendered in 
New York City are insubstantial in so 
far as they do not directly relate to Dye 
Works’ interstate operations. Almost 
entirely the services rendered in New 
York City are directly promotional or 
otherwise incidental to Dye Works’ 
interstate operations.” 


United Piece Dye Works v. Joseph,* 
282 App. Div. 60, 121 N. Y. S. 2d 683; 
affirmed by the Court of Appeals “upon 
the sole ground that the General Busi- 
ness Tax Law of the City of New York 
as here applied violates the commerce 
clause (Art. I, Sec. 8, Cl. 3) of the Con- 
stitution of the United States.” 307 
N. Y. 780, 121 N. E. 2d 617; 307 N. Y. 
836, 122 N. E. 2d 329. (Petition for 
writ of certiorari filed in the Supreme 
Court of the United States, November 26, 
1954; Docket No. 461; certiorari denied 
January 10, 1955.) 


*The full text of this opinion is 
printed in the State Tax Reporter, New 
York, page 28,140. 
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Administration of income tax law provision relat- 
ing to deduction of net operating carry-back losses 
so as to make deduction dependent on resettlement 
before or after effective date of act barring deduc- 
tion, ruled arbitrary and unreasonably 
discriminatory. 












Each of two taxpayers, Pennsylvania 
corporations, was subject to the Penn- 
sylvania Corporate Net Income tax for 
the years 1944, 1945 and 1946. In 1946, 
each suffered a net operating loss which 
was allowed by the Commissioner of 
Internal Revenue and was applicable 
under the Federal Revenue Act of 1942 
to the taxpayer’s 1944 income. The 
Commonwealth had adopted as its tax 
base for the years 1943 through 1946, 
the amount of the net income “as re- 
turned to and ascertained by the Fed- 
eral Government.” The Federal Rev- 
enue Act of 1942 provided that net 
operating losses could be carried back 
for two years immediately preceding 
the loss year. This meant that each tax- 
payer could, under the 1942 Federal 
Revenue Act, carry-back its net operat- 
ing loss in 1946 and apply it in reduc- 
tion of its 1944 income. 














The Commonwealth, by Act of May 
14, 1947, provided that no deduction for 
net operating losses sustained in 1946 
and thereafter should be allowed as a 
deduction for any prior year. It also 
added a provision which did not permit 
a resettlement based upon the allow- 
ance of any deduction on account of the 
net operating losses, sustained in other 
fiscal or calendar years, that were not 
allowed as deductions under the defini- 
tion of net income. The act became 
effective immediately upon its enact- 
ment, that is, May 14, 1947, which 
meant in effect that no resettlement 
which was based upon the allowance 
of any deduction for operating losses 
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sustained in 1944 or 1945 or 1946 could 
be made after May 14, 1947. 


The taxpayers, in the Supreme Court 
of Pennsylvania, contended that if the 
Act of 1947 were interpreted retroac 
tively, as the Commonwealth felt it 
should, the refusal to allow the carry- 
back to 1944 of a net operating loss sus- 
tained in 1946, was unconstitutional 
and in violation of the Constitution of 
the United States and of the Constitu- 
tion of Pennsylvania. The court re- 
marked: “The liability or non-liability 
for (a higher) tax was made to depend, 
not upon the amount of net income as 
ascertained by the Federal Govern- 
ment, not upon a corporation’s net 
operating loss in 1946, not upon a jus- 
tifiable classification of corporations, 
but solely upon whether a resettlement 
of carry-back losses for 1946 and prior 
years was made by the fiscal or ad- 
ministrative officers of the Common- 
wealth prior or subsequent to May 14, 
1947.” “The effect of the Act is to pro- 
duce arbitrary, unjust and unreasonably 
discriminatory results and, for those 
reasons, it violates, so far as the tax- 
payers are concerned, Article IX, Sec. 
1 of the Pennsylvania Constitution, 
P. S. and Sec. 1 of the Fourteenth 
Amendment of the Constitution of the 
United States.” 


Commonwealth v. Budd Co.,* 108 A. 2d 
563. George W. Keitel, Deputy Atty. 
Gen., Howell C. Mette, Asst. Deputy 
Atty. Gen., Frank F. Truscott, Atty. 
Gen., for the Commonwealth. James J. 
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Dougherty, Leslie M. Swope, Drinker, seph G. Robinson of Pittsburgh, for 
Biddle & Reath, Henry S. Drinker of Westinghouse Electric Corp. 
Philadelphia, John R. Schall of Phila- 

delphia, of counsel, for The Budd Co. 


9 *The full text of this opinion is 
Roy J. Keefer, Hull, Leiby & Metzger printed in the State Tax Reporter, 
of Harrisburg, Charles E. Kenworthey, Pennsylvania, page 11,378. 


Reed, Smith, Shaw & McClay and Jo- 


pp ealed to the 
supreme court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


MISSISSIPPI. Docket No. 446. Stone v. Stapling Machines Co., 73 So. 2d 
123. (The Corporation Journal, December 1954—January 1955, page 54.) State 
income tax—income from rents and royalties derived from use of patented ma- 
chines leased in state. Appeal filed November 15, 1954. January 10: “Per curiam: 
The motion to dismiss is granted and the appeal is dismissed.” 


NEW YORK. Docket No. 461. United Piece Dye Works v. Joseph, 282 
App. Div. 60, 121 N. Y. S. 2d 683; affirmed 307 N. Y. 780, 121 N. E. 2d 617, 307 
N. Y. 836, 122 N. E. 2d 329. (The Corporation Journal, February—March, 1955, 
page 73. New York City gross receipts tax—interstate commerce. Petition for 
writ of certiorari filed, November 26, 1954. Certiorari denied January 10, 1955. 


NEW YORK. Docket No. 473. Gulf Oil Corporation v. Joseph, 307 N. Y. 
342, 121 N. E. 2d 360. (The Corporation Journal, February—March, 1955, page 
72. New York City gross receipts tax—minimum allocation percentage— 
validity. Appeal filed, December 9, 1954. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1954-1955. 





Mississippi— Gross receipts from sales made in Mississippi should be 
allocated to the state, for the purpose of the franchise tax apportionment formula, 
regardless of the location of the customer. (Ruling of State Tax Commission, : 
State Tax Reporter, Mississippi, { 200-034.) 

The extension of the due date of all income tax returns for 30 days applies 
to returns for the taxable year 1954 and for all future years. (Ruling of the 
Commissioner of Income Tax, State Tax Reporter, Mississippi, {| 200-017.) 


Missouri — A foreign corporation maintaining places of business in Missouri 
must return the accounts receivable from Missouri business, as they are regarded 
as money employed in Missouri for franchise tax purposes, regardless of where 
the accounts receivable are kept or handled. A foreign corporation is not required 
to list the accounts receivable when filing its report, but it is required to show the 
amount (Letter of Secretary of State Tax Commission, State Tax Reporter, 
Missouri, § 200-093.) 


New York City —A person whose residence or place of business is located 
outside the city is not deemed to be doing business, and therefore not subject to 
the General Business and Financial Tax, merely because the following activities 
take place in the city: (1) maintenance of cash balances with local banks or 
trust companies; (2) ownership of securities kept locally in rented safe deposit 
box or pledged as collateral security with local bank, trust company or broker in 
safekeeping or custody accounts; (3) any action is taken by any such bank or 
trust company or broker which is incidental to the rendering or safekeeping or 
custodian service to such person; or (4) any combination of the foregoing activi- 
ties which take place in the city. (Bulletin of Special Deputy Comptroller, State 
Tax Reporter, New York, § 195-138.) 


North Carolina — Orders taken outside North Carolina by a resident of 
the state acting as a salesman for a foreign corporation authorized to do business 
in North Carolina do not have a situs in the state for the purpose of computing 
the franchise or income tax allocation ratios, if all the steps in filling the orders 
were carried on outside the state. (Opinion of the Attorney General, State Tax 
Reporter, North Carolina, ff 5-307, 11-506.) 


Texas—A corporation engaged in a rental business is doing business in 
Texas and the value of that business, for franchise tax purposes, is measured by 
the rental receipts. The amount involved should be included in the numerator in 
determining the Texas franchise tax apportionment ratio. (Letter of State Depart- 
ment, State Tax Reporter, Texas, {| 200-136.) 


Washington — The classification of all income as one class of property and 
making it subject to ad valorem tax would be unconstitutional under the 14th 
Amendment to the Washington Constitution. (Opinion of the Attorney General, 
State Tax Reporter, Washington, § 200-058.) 
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important matters 
, For February and March 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 
tion by corporations in any given state. It is a condensed calendar of the more important 
requirements covered by the State Report and Tax Bulletins of The Corporation Trust 
Company. Attorneys interested in being furnished with timely and complete information 
regarding al] state requirements in any one or more states, including information regarding 
forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama — Annual Franchise Tax Return due between January 1 and March 
15.—Domestic and Foreign Corporations. 
Income Tax Return and Returns of Information at the source due on 
or before March 15.—Domestic and Foreign -Corporations. 
Annual Franchise Tax due April 1, but may be paid without penalty 
until April 30.—Domestic and Foreign Corporations. 


Alaska — Annual Report due within 60 days from January 1.—Domestic and 
Foreign Corporations. 
Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporations. 


Arizona — Returns of Information at the source due on or before April 15.— 
Domestic and Foreign Corporations. 
Annual Statement of Mining Companies due between January 1 and 
April 1—Domestic and Foreign Corporations engaged in mining. 


Arkansas — Franchise Tax Report due on or before April 1—Domestic and 
Foreign Corporations. 


California — Returns of Information at the source and Returns of Tax With- 
held at the source due on or before February 15.—Domestic and Foreign 
Corporations. 

Franchise (Income) Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 


Colorado — Returns of Information at the source due on or before March 15.— 
Domestic and Foreign Corporations. 
Annual Report due on or before March 15.—Domestic and Foreign 
Corporations. 


Connecticut — Annual Report due on or before February 15 ( if corporation 
was organized or qualified between January 1 and June 30 of any previous 
year). Domestic and Foreign Corporations. 

Income (Franchise) Tax Return due on or before April 1.—Domestic 
and Foreign Corporations. 


District of Columbia — Returns of Information at the source due on or before 
February 15.—Domestic and Foreign Corporations. 


Dominion of Canada — Returns of Information at the source due on or before 
February 28.—Domestic and Foreign Corporations. 


ral, 
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Georgia — Report of Resident Stockholders and Bondholders due on or bela 
March 1.—Domestic and Foreign Corporations. ; 
Income Tax Return and Returns of Information at the source due on 

or before March 15.—Domestic and Foreign Corporations. 


Idaho — Income Tax Return and Returns of Information at the source due on 
or before March 15.—Domestic and Foreign Corporations. 


IMinois — Annual Report due between January 15 and February 28.—Domesti¢ 
and Foreign Corporations. 


lowa — Income Tax Return and Returns of Information at the source due on 
or before March 31.—Domestic and Foreign Corporations. 
Return of Tax Withheld at the source due on or before March 31.— 
Domestic and Foreign Corporations. 


Kansas — Returns of Information at the source due on or before March 1.— 
Domestic and Foreign Corporations. 

Annual Report and Franchise Tax due on or before March 31.— 
Domestic and Foreign Corporations. 


Kentucky — Returns of Information at the source due on or before March 15.— 
Domestic and Foreign Corporations. 
List of Resident Stockholders and Bondholders due on or before March 
15.—Domestic and Foreign Corporations. 


Louisiana — Returns of Information at the source due on or before February 15. 
—Domestic and Foreign Corporations. 


Capital Stock Statement due on or before March 1.—Foreign Corpora- 
tions. 


Maine — Annual License Fee due on before March 1.—Foreign Corporations. 


Maryland — Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 


Massachusetts — Returns of Information at the source due on or before 
March 1.—Domestic and Foreign Corporations. 


Minnesota — Returns of Information at the source due on or before March 15.— 
Domestic and Foreign Corporations. 
Income Tax Return due on or before March 15.—Domestic and 
-Foreign Corporations. 
Annual Report due between January 1 and April 1—Foreign Com- 
panies. 


Missouri — Returns of Information at the source due on or before March 1.— 
Domestic and Foreign Corporations. 
Annual Franchise Tax Report due on or before March 1.—Domesti¢ 
and Foreign Corporations. 
Income Tax Returns due on or before March 31.—Domestic and 
Foreign Corporations. 
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Montana — Annual Report of Capital Employed due between January 1 and 
March 1.—Foreign Corporations qualified after February 27, 1915. 


Annual Report of Net Income due on or before March 31.—Domestic 
and Foreign Corporations. 


Annual Report due on or before March 1.—Domestic and Foreign 
Corporations. 


Nebraska — Statement to Tax Commissioner due on or before March 10.— 
Domestic and Foreign Corporations. 


Nevada — Annual Statement of Business due not later than the month of 
March.—Foreign Corporations. 


New Hampshire — Annual Return due on or before April 1—Domestic and 
Foreign Corporations. 


Franchise Tax due on or before April 1.—Domestic Corporations. 


New Mexico — Franchise Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 
Returns of Information at the source due on or before April 1.— 
Domestic and Foreign Corporations. 


New York — Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 

Annual Franchise Tax Report and Tax of Real Estate Corporations 
due between January 1 and March 1.—Domestic and Foreign Real Estate 
Corporations. 

Returns of Tax Withheld at the source due on or before March 1.— 
Domestic and Foreign Corporations. 


North Carolina — Income Tax Return and Returns of Information at the 
source due on or before March 15.—Domestic and Foreign Corporations. 


Intangible Property Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 


North Dakota — Annual Report due between January 1 and April 1.—Foreign 
Corporations. 


Ohio — Annual Franchise Tax Report due between January 1 and March 31.— 
Domestic and Foreign Corporations. 


Annual Statement of Proportion of Capital Stock due between January 
1 and March 31.—Foreign Corporations. 


Oklahoma — Returns of Information at the source due on or before February 
15.—Domestic and Foreign Corporations. 


Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporations. 
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Oregon — Returns of Information at the source due on or before February 1 
—Domestic and Foreign Corporations. 
Annual Summary of Taxes withheld at the source due on or befor 
February 16.—Domestic and Foreign Corporations. 


Pennsylvania — Capital Stock Tax Report and Tax and Corporate Loans Ré& 
port and Tax due on or before March 15.—Domestic Corporations. 

Franchise Tax Report and Tax, Corporate Loans Tax Report ar 

Excise Tax Report due on or before March 15.—Foreign Corporation 


Rhode Island — Annual report due during February—Domestic and Foreig 
Corporations. 


South Carolina — Annual License Tax Report and Tax due on or before Mard 
31.—Domestic and Foreign Corporations. 
Income Tax Return and Returns of Information at the source due a 
or before March 15.—Domestic and Foreign Corporations. 


South Dakota — Annual Capital Stock Report due before March 1—Foreiga 
Corporations. ? 


Texas — Annual Franchise Tax Report due between January 1 and March 15. 
Domestic and Foreign Corporations. 


United States — Returns of Information at the source due on or before Feb 
ruary 28.—Domestic and Foreign Corporations. 
Income Tax Return and first half of tax due on or before March 15. 
Domestic and Foreign Corporations having an office or place of busine 
in the United States. 


Utah — Income (Franchise) Tax Return due on or before April 15.—Domesti 
and Foreign Corporations. 
Returns of Information at the source due on or before February 15.— 
Domestic and Foreign Corporations. 


Vermont — Returns of Information at the source and Returns of Tax Withhel 
at the source due on or before February 15.—Domestic and Foreig 
Corporations. 

Annual Report due on or before March 1.—Domestic Corporations. 
Extension of Certificate of Authority due on or before April 1. 
Foreign Corporations. 


Virginia — Returns of Information at the source due on or before February 15, 
Domestic and Foreign Corporations. 
Annual Franchise Tax due March 1.—Domestic Corporations. 
Annual Registration Fee due on or before March 1.—Domestic ang 
Foreign Corporations. ; 


Wisconsin — Income Tax Return and Returns of Information at the sou 
due on or before March 15.—Domestic and Foreign Corporations. 


Annual Report due between January 1 and March 31.—Domestic 2 
Foreign Corporations. 
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[jupplementary literature 


In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphlets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Corporate Tightrope Walking. A look at recent developments which affect cor- 
porations carrying on business in interstate commerce. 


ent for Process. Case histories of corporation officials who suddenly found out 
that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 


A Pretty Penny ... Gone! The troubles that descend upon a corporation— 
as shown by acteal court cases—if its agent cannot be found when service 
of process is attempted. 


fore and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 


rporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 


p the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


Some Contracts Have False Teeth. Interesting case-histories showing advisa- 


bility of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 


p Sales with Spot Stocks. Advantages found by many manufacturers in 
cafrying spot stocks at strategic shipping points—and preliminary statu- 
tory measures necessary to protect corporate status. 


m a Corporation Is P.W.O.L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and illus- 
trations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys and to corporation officials. 


Constitutes Doing Business (1951 Edition). A 192-page book containing 
brief digests of decisions selected from those in the various states as 
indicating what is construed in each state as “doing business.” 





120 Broadway, New York 5, N. Y. 


Form 3547 requested 


ode vino ell anlE 


The Corporation Journal is published by The Corporation 
Trust Company bi-monthly, February, April, June, August, Octo- 
ber and December. Its purpose is to provide, in systematic and 
convenient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or opinions 
of official bodies, which have a bearing on the organization, mainte- 
mance, conduct, regulation, or taxation of business corporations. It 
will be mailed regularly, postpaid and without charge, to lawyers, 
accountants, corporation officials, and others interested in corpora- 
tion matters, upon written request to any of the company’s offices. 
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